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Maritime Mumetioss
The House deleted gll refersnce to raritime functions from
H.R. 15963 and also eliminated the crea’ion o 2 Federal Maritime
Administration.
The Senate:
(1) Restored to the bill the trensfer of maritime functions o
| the new Department.
» (2) Creates within the Departrmert a laritime Board consisting
of the Federal Maritime Administrator and two members appointed by the
President with the advice and consent of tThe Senate.
(3) Transfers to the laritire EZcard, by statute, the functions
- R . .
under the Merchant Marine Act of 1C30 relaovirxg to operating and construction
functions, including determinations of relative construction and operating
F costs, and all functions relating to findirgs end determirstions with respect

g - to loan and mortgage insurance under

(4) Provides that decisions oZ

“he ka»=chant Moarine Act of 193Gn

Heritime Board with respect

t0 these functions shall be adminpistratively final, and appeals as authorized

by law shall be taken directly to the Courts.
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(5) Retransfers directly to the Federal Maritime Administrator

all the maritime functions other Than those transferred to the Maritime

Poard.

B (6) Makes decisions of the orditize Administrator administra-

tively final, with direct appeal to the Courts, in 211 metters which involve

notice and hearings. The Sensgte emencment did not distinguish between

matters which involve hearings beczuse

A
LAl

are required by statute end

Y
matters which involve hearings beczuse They are provided by administrative
rule. Nor does the Senate Bill attempt to list or identify further those

functions in which the A@ministrator's decisions are to be administratively

final.

(7) As in the case of the other Administrations , establishes
in the Department a Federal Maritime Ldministration to be headed by an

Adminigtrator.

i A

— s

Transportation Investment Standards
e S —————— e e s e e et —

-

The House deleted from H.R. 15963, Section 7 which authorized the

Secretary to establish, with the aprroval of the President, standards and
criteria for the formulation and economic evaluvation of oroposals for the

investment of Federal funds in transportation facilities or eduipment. Prior

to the deletion of this section by the House, the House Committee on Government
Operations bad proposed amendments to extend the categories of exceptions %o
this authority, to eliminate references to water resources projects and the
Water Resources Council, to provide for advance notice published in the

Federal Register of proposed standards and criteria with an opportunity to

the public to present its views, and to eliminate a provision requiring

the routing of all surveys, plens or reports dealing with transportation

 Investments to the President.
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The Senate:

1) .

U

standards to the Bill.

(2) Retained the S1X exXcemtions appoved by the House Commictee

LJ

on Governnent Operations 5 ocherwise it ==

o

w2 & nurber of changes in the

section compared to the form in which it hod come from the House Conmittee.
(3) Although excluding all standawds end criteria relating to
water resource projects from the Secratary of Trausportation's authority,

" the Senate added g paragraph which 1s cesizn=d to govern the Water Resources
Counecll in exercising the Council's sulbhar Loy to develop standards and
criteria for the economic evaluzition of imter recource projects. The para-
graph establishes by statute & formuls Tow dzbermining the primary direct

nevigation benefits of a water resource “oojcet., Such benefits are defined

as the product of savings to shiprers uzinzg the woterway and the estimated

must be calculated on the

[N

traffic that would use it. The saviiss wo chipper

basis of freight rates or charges ruevailing at the time of the study and

those which would be charged on the Tirorosed wLleray. The estimate of

traffic must be based upon the freiznt rotes existing at the time of the

study (even though competition of the watervwzy might later drive them down)

and the projections of econcmic groweoa ol The 2rea. {(We understand that the

formula Presentljr used by the Bureau of tas Dudget in estimating navigation

benefits is based upon estimated cosv differences to The shippers rather

than in the differences between IT availine rotes and estimated fubure rates

on the waterways.)
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the Secretary be approved by Congress. e earlier House version had
provided Ior approval by the Fresident after notice of prt;posed standards
end criteria to the public with an opportunity o present its views.

(5) Expands the Weter Resources Council to include the Secre-
tary of Transportation on maitens pertaining to navigation features of
water resources Projects. The House Cormmittee had eljminéted & similar
provision in reporting the Bill to the House.

| (6) Requires that évery survey, plan or repord fofmula'bed by
g Federal agency would have +o be transmitted to the President for dis-
position iIn accordance with lsw and ﬁmcedures established by him. In
reporting the Bill, the House Committes had changed this to provide that
the proposing agency would transmit +the proposal in accordance with law

and procedures prescribed by the Fresident, thus elimineting the regquire-

ment that every item go to the President.




i B —
H\.J " 8 ] == il ] =, -
GHEI o #'lu_-'u ]
:""'J oy3X

Page 5.

III

f ! i . Vesting of Authority Directly in Subordinates*

;:j As it passed the House, H.R. 15963 vested all of the authority trans-
J ferred to the new Department in the Secretary of Transportation. Only in the
case of the National Trensportation Safety Board did the House version re-
transfer authority to a unit within the Department. In that instance, the
{ House version retransferred to the NTSB those functions, powers and duties of
; the Secretary with regard to the determination of the cause or probable cause |
E_ of transportation accidents and T0 the reviewing on appeal of the suspension
Iﬁ amendment modification, retoéat_:g.on or denial of any certificate or license
f issued by the Secretary. '“’;.The House Bill also provided that the Secretary shall
33 establish the modal administrations in the Department and provided for the
Presidential appointment of an Administrator, by and with the advice and con-
| sent of the Senate, to head each of the administrations. It frmrlded that the
| : 'Aﬁministrators and the Cammandant of the Coast Gim:d should report directly to
_ ; the Secretary. |
| In contrast, the Senate Bill provides:

(1) That each of the Administrators shall carry out the safety

-

functions transferred to the Secretary which relate to their areas;

= s
{3, s . = g 5w & = F
= ll-‘-'l-ﬂ-iiun-r-\.—'l-l-.._'ﬁ,.....-;. .

i . that the Maritime.Board shall carry out the subsidy functions of the
5 B S . tery and that the National Trensportation Safety Board shall also
i R & . out the aircraft accident investlgation function of the C.A,B.

i -IiL.'

g

- o) " Guthe tﬁe provision that the Administrators and the Coast

P e

Guard Commandant report directly to the Secretary.
Board and the National

i
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(3). That the decisions of the Maritime
administratively final subject only to

o Transportation Safety Board are
hat the decisions of the Federal Maritime
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Administrator involving notice and hearings are administreatively final

subject only to appeal to +the Courts and that the decisions of the

. Federal Avistion Administraior s the Federal Railroad Administrator and

the Federal Highway Administrator pertaining to safety are administra-
tively Tinal subject only to appeal to the National iranépﬂrtation
Safety Board or to the Courts » @S gppropriate. In the case of the

3 Aviation Administrator, certain sections of the Federal Aviation Act
are listed as pez*tainix;g t0 safety; in the case of the other two
Administrators, the Senate version did not attempt to list which parts
of the laws pertain to safety. |

(&)

the House Bill provides that the Secretaxry shall estgblish the various

stablishes the modal Administrations , Qirectly by statute;

Administrations.

-

(5) Provides that the functions, powers and duties specified in

+the Act to be carried out by each Administrator or by The Maritime

L

Board shall not be transferred elsewhere In the Department unless

specifically provided for by reorganization plan or by statu’de; the

- e ﬂ | - - _
Senate version also prohibits auny of the Adwministrators from dele

gating outside of his orgenization any of the statuvory functions

given them by ‘this Act.
N ; ’.

Aviztion Functlons

The House vez;sion transferred to the Secretary all of the functions
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gvigblon S3fety and the review on appeal of the suspension, denial, modifica-
tion, et¢., OL certificates and licenses. The House version further retrans-
ferred to the National T’“&ﬂ":pﬂr‘b&u;ﬂﬂ Safety Board the Secretary's authority

with respect TO the determinstion of 2 probable cause of transportation acei-

dents snd the xreview on appeal of the modi fication, denisl, suspension, e€tc.,

of licenses and certificates by the Secreta ary. The House provided thet the
Secretary should estgbhlish within the Department an Office of Accident Inves-
tigation which shall be indspendent of the Federsl Aviastion Sdministration
and which would have smong its dubties the investigetion of aviation sccldents
in accordance with rules and reguleations prescribed by the Secretary. The

House glso provided for the estgblishment by the Sscretary of a Federal

ﬁ

Avigtion Aduninistration to be headed by an Administrator,

Tha Senate version:

(1) Deletes the provision for an Office of Accident Investiga-

tion and instead transfers to the Hational Transportation Safety Board

all of the accident iluvestigation functicns of the Civil Aeronautics

i

Board in addition to the functions traznsferred by the House version.

The Senete Bill specifically provides thet the decisions of the National

Transporbation Safety Board shall be administracively final, subject

only to sppeal to the Courts. {(This is probebly implied in the House

Bill which placed sil of the Secretary’s auchority in two aress in the
Board}. The Senate Bill specifically gives the NISB the authority to
hirve investigators and initiate and cerry on accident investigations,
(2) Retransfers by statuce to the Federal Avistion Administrator

~ all of the Secretary's euthor

ity with respect to aviation safety matters
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apd provides that his decision in matters perteining to safety as o

set out in cercaln sections of the Federal Aviation Act shall be

AR

e

gdministratively final subject only to appeal to the Netional Trans-

portation Safety Boerd or the Courts , a8 gppropriate.

(3) Provides specifically for the gppointment of a Deputy

: 'g'_'

Federal Avisbtion Administrator &t an Executive Ievel Grade 1V,

eqﬁivalent t0 an Assistant Ssereiary; the Faderal Aviation Admin-

3 istrator is set st Execubive Level II in contrast to the House
report's expectation that he wonld be an Executive level ILI.
(L) Provides that the gualifications of the Adninistrator and
Deputy Administrator shall be the same as those presently existing
for the Administrastor end Deputy Administrator of the Federal Aviation

Ageney but at the same time Preserves suthority for the appointment of

the existing Federal Avigticon Adminilstrator.
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| . V. .
o Nablonal Transportation Safety Board
(1) The basic change mede in the Nebtional Transportetion Sefety
Board by the Benate is to place oy statute in the Board the aircraft acci-

- - - P
dent investigation funcitions new carried on by the Civil Aeronsutics Board.

(2} The Senate Bill agiso provides specifically that the decisions

of the Natlonal Trensportstion Safety Fosrd shall be sdministratively final,

=
?
z
)
Al
-
:
o
i
r

sebject to appeal to the Courts. {Since 211 of the Secretary's authority
with respect to determinations of probable cause of accidents end the re-
view on appeal of certificate and license sctions were transferred by
gtatute to the NTSE in the House version, asdministraetive finality of its
decisions would sesm to have been implied anyway. )

(35 In addition to the powsr to initiate and conduct aircrarlt
accident investigatims to ths same extent that the Civil Aeronauvtics Board
now has that paw;::r, the Senste version gives the NIEB authority to initiate

or conduct rail, highway or pipeline ageident investigations as the Board

deems necessery or appropriate. The Senate verszlon also gives the Board

specific authority to hire investigators.

(L) Where the House version authorized the Board to require the

Secretary to conduct further investigations, to initiate specific accident

investigations and to provide the Bozxrd with nobificaticn of transportztion

AR o sccidents and reports of such accidents, the Senate verslion chengss the

g s 91
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(5 ) The authﬁriﬁ? of the Bogrd to meke 'recommendatiﬂns to the
Secretary concerning EMWWM
safety, and rules, reguletions ang procedures for the conduct of accident
investigations is limited in the Senabe bill bty the tieleﬁic}n of langusge
underlined, |

(6) The language in the House Bill which requires the Board to
give Tull consideration to the reguirsments iyposed upon the Secretary by
that parsgreph of the House Bill reguiring atitention to continuity of opera-
tions 1s omitted from the Senate Bill., This change conforms to the omission
of the specific continuity reguirement from the Senste Bill.

(7) The Senate Bill raises the Chairman of the Board from Execu-
tive Level IV in the House Bill to Executive Level III; mexbers of the

Board are rzised from Executive Level V to Executive ILevel IV.

{8) The Senate Bill specifically prohibits the Board from delega-

ting its appellate and probable cause determination functions derived from

the Civil Aeronautics Board.

Vi,
The Horton Amendment

The Senate omitted in Section b{a) the Horton amendment adopted

by the House which would require the Secreiary to "gather, maintain and

keep the President fully advised of information regarding the status of lahﬂrl

ranagement contracts and other 1abor menagement problems and assist in pro-

moting industrial hermony and stabple employment conditions in all modes of

transportation.”
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i - VII,

the Duyer Apendment

The : rEad
Senate Bill omittad the language of the Dwyer amendment which

oo

des "The
provi Secretary of Housing and Urban Development shell study and re-

part Within one yesr afiter the effective date of this Act to the President
and the Congress on the logical and efficient organization .and Tocation of
urban mass transportation fun unctions in the Execubive Branch.” To some ex-
tent the basic purpese of the Dwyer amendment is reflected in Section 4(g)

of the Senabte version which requirves the Secretary of Traansportaticn and

the Secretary of HUD to consult and exchangs informetion regarding their
respective transportation policies and achtivities and to carry out joint
planning in research and to coordinste in assistance for local trax;spart&tinn
projects. The Senate bill requires the two Secretaries report to the Presi-
dént within one yeér after the affective date of the Act on their studies

and other activities wunder this Subsection, including any legislative recom-

mendations they believe are desirable,

Yiil,
The Erlenborn Ameniment
in the séction of the Bill dsaling with adwministraiive provisions

(Seétim 9, Senate Billj Section 8, House Bill)the House Committee sdded the

underlined portion of the following langusge which 28dition iz omitted in

the Senate Bill:

tHmp o Sacretarﬁ" 1s suthorized, upon the written request of any

B N P person, or eny Stabe, territory, possession or political sub-

T ‘ 5L

R ERER e tatistical i ra’

S division thereof, to make special 8 istical E‘bﬂﬂl&_ﬁ_ ela
5 ,,,‘i:* ok . to foreign an

studies relat

4 domestic trensportation and s ecial s
- to Other matters Ffalling within ‘bhe

|-|.|
. Al iy
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IX.

Investigation ang Re ‘rt Oof Safety Compliance Record

The Senate added g requirement that the Secretary investigate the
safety depliance record of each carrier or person séeking authority from
the Iccka.nd. to report his findings to the Commission. In addition, the
Secretary 1s required (1) to intervene and present evidence in Commission
proceedings for permanent authority end for approval of transactions when
the applicant’s safety record fails to satisfy the Secretary; (2) to furnish
pmmptly upon request of the Commission a statement regarding the safety |
record of any carrier, or person seeking temporary operating authority; and
(3) to furnish upon request of the Commission & complete report of the -  safety

compliance of any carfier and to make such additional inspections or safety

compliance surveys which thereafter the Commission deems necessary or desirable ’

).

Natural Beauty, Conservation and Recreation

The Senate Bill contains two paragraphs relating to natural beauty,

conservation and recreation which are not in the House Bill. The third pars.-

graph of Section 2 declares it to be the national policy that in carrying out

the_ﬂ_ Provisions of the Act, special effort should be made to preserve the natural *_

beauty of the countryside in public park and recreation lands » wildlife andg
waterfowl refuges and historic sites. Section 4(f) requires the Secretary

Yo cooperate and consult with the Secretaries of Interior, HUD ang Agriculture
8nd with the State in developing all transportation plans and programs to

CArTy out such policy and include measures to maintain or ephance the m'l‘-ural

'beau'by of the lands traversed. The Secretary is prohibited frop EPPRW’ing
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 gny progrem Or project which reqlure_a the use of land from a pu]al;!.c pe.rk; | | :

recrestion ares, Wildlife and waterfowl refuge, or historic site unless :

. (1) there is no feaslble alternative and (2) sucn program :lncluﬂEE all ]
g posa:l.'ble p]&mina t0o minimize the harm to such aress.

XTI, | |
st. Iewrence Seaway Development Corporation - The Alasks Railroad

The Senate Bill places the St. Iawrence Seaway Development Corpora-
tion in the Department and transfers to tﬁe Department the flmcti:ons of the
‘ Alaska Railroad. These actions can be taken by the President without
statutory authority but the Semte Report indicates that the Senate 'believea

the statutory backing for- such' transfers will be desirable.

XII.
Working Capital Fund; Audit by Comptroller General

(1) In providing & working capital fund for the new Departmén‘b,
| ‘the Senate requires the agencies and offices‘ of the Department and other
. sources utilizing the assets of the fund to reimburse the fund "in admce“
for services and supplies provided. The House does not require reimburse-
- ment "hm_a&vance“,
2 ~~* (2) The Senate requires an annual audit of the fund by the
bmtmugr General; movides that any surplus found in 1t above the amounts
1=1"Brmi‘er:|:-ia<in or appropriated to establish and maintain the fund shall be
md into the Treasury as miscellaneous receipts; and requires an annual
Nmrt by the Comptroller General to the Congress on the results of the
;au&:l.t together with.any recommendations he may bave. These provisions do

“““' trpear in the House Bill.
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XIIT.
Conflicts in Interest

The paragraphs authorizing the appointment of members of Advisory
Committees and their rey have one difference. The Senate included the

following language: "Payment under this subsection shall not render members

- of Advisory Comitte?a employees or officials of the United States for any

purpose.” Thie language is not in the House Bill. This would remove Advisory

Committee members from the category of special Govermment employees in the
conflict of interest laws (18 U.S.C. Sec. 201 et seqg.). For example, 18 U.S.C.

Sec. 205 prohibits a special Govermnment employee from acting as an agent or

attorney for prosecuting any claim against the United States in relation to

a particular matter iuvé'lving a specific party in whiﬁh he has at aﬁy time .
participated personally and sub‘stantially as a Government employee or as a -'
special Govgrnment employee through decision approval, etc. The language
might also very well render the anti'bribery'sta‘tute (18 U.S.é. Sec. 261)
:l.na.ppiica'ble to attempts to bribe such Advisory Committee members and to the
receipt by them of bribes. This language was put in the MNational Traffic and
Motor Vehicle Safety Act of 1966 to accommodate the automobile mnufacturers
who m:lght sexrve on Advisory Committees under that Act and who feared the

f:l.nanc:lal :I.nterest provisions of the Conflict of Interest laws (18 vu.s.cC.
Sec. 208). Apparently the Senate Committee decided to mke the clause

applicable to all Advisory Committees in the new Department even though

‘it is a highly unusual clause and was tallored for a particular purpose.
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The Brewster Amendments

During the Floor consideration of the Bill, the Senate adopted

& number of amendments proposed by Serpator Brewster of Maryland. These

~appear in the Congressional Record for September 29, 1966, pages 23435-23438.

Some, but not all of these amendments tend to weaken the position of the
Secretaxy and B‘bren.gthen the position of the subordinates in the Department.

The Brewster amendments to which objection _migh'b be raised are:
(1) The first amendment which establishes thé‘ four Administrations

in the Department by the Act itself rather than directing the Secretary o

establish those Ac‘ﬂninistraﬁions.
(2) The second amendment which eliminates the requirement that the

Administrators and the Commandant of the Coast Guard report directly to the
Secretary and instead states that they shall carry out such functions, powers

end duties as are specified in The Act and such additional duties as the

Secretary may prescribe.
(3) The third smendment which limits judicial review by the words

"except as otherwise provided in this Act.” The exnct effect of this language

. is hard to define but the Senator expleined that the original languasge was in

conflict with other sections of the bill which give greater administrative

and decisional independence -than the agencies now periorming these functions

have. Obviously the amendment was designed to foster subordinate agency

independence.
(4) The fourth amendment adds the words "except as provided in this

Act" to the T giving the Secretary, the Administretors and the Boards the

same authority as that vested in the Department or agency exercising such

. Towers and functions immediately preceding their transfer. The Senator. ex-
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;g ¥eritine Administrator in connection with the
. functions transferred to hip,

He said "My fourth amendment would therefore
provide that the

- independence vested in the Maritime Administration as in

all other Administrations would not be erroded or destroyed by the lingering
of old and futile appeals."

(5) The sixth Brewster amendment provides for administrative

finality in the decisions of the Federal Maritime Administrator pursuant

to actions which involve notice and hearings. This further weakens the

authoxrity of fhe Secretary in the Bill as reported by the Sepate Committee.
The next three Brewster amendments are basi cally perfecting amend-
ments to conform to the Senate version. They: (1) Limit the functions of

the Maritime Board under Title YT of the Merchant Marine Act to findings

and deteminations with respect to loan and mortgage insurance. (2) Preserve
the applicability of the Administrative Procedure Act. (3) Make it clear
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