Section-By-Section Analysis

Surface Transportation Assistance Act of 1991

Sec. 1, S8hort Title; Table of Contents, states that the Ac
ay be ci ed as the "Surface Transportation Assistance Act of
1991 (STAA) and provides a table of contents for Titles I thr¢« gh
V of the Act.

Sec. 2, Secretary Defined, provides that the term
"Secretary"”, when used in the STAA, means the Secretary of
Transportation.

Sec. 3, Title 23 Analysie, Conetruction, Effective Date a1
Repeal, provides a table of chapters for the new title 23,
enacted as a part of the STAA; provides a savings clause so, in
the event that a part of the new title 23 is held invalid, all
other par s will still be valid; provides an effective date for
the new title 23 of October 1, 1991 and repeals the old title 2
on October 1, 1991.

Sec. 4, Buy America, amends the provisions of section 165
of the St face Transportation Assistance Act of 1982 to provide
for a Presidential waiver of Buy America requirements under the
authority of section 301 of the Trade Agreement Act of 1979, 19
U.s.C. 25 1.

Sec. 5, Disadvantaged Business Enterprises, provides for an
ongoing Disadvantaged Business Enterprise (DBE) program. The
gsection is a continuation of section 106(c) of the 1987 Surface
Transport :ion and Uniform Relocation Assistance Act, which

maintaine the statutory authority originally in section 105(f)



of the ! 2 Surface Transportation Assistance Act. The purpose
of the [ I program is to maximize opportunities for DBE firms
to part: ipate in Federal-aid highway construction and related
contracts.

The definition of a "Small Business Concern" has been chan :d
to inclt 2 the $15,370,000.00 level of annual gross receipts

determiner y the Secretary of Transportation as of June 20, 19 ).
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106, Chapters 1, 2 and 3 of Title 23, reenacts chapte 3
of title 23, United States Code, The reenactment of
.ers in effect repeals any section omitted from the r w
ealed by omission are:
} U.S.C. 102, Authorizations.
23 U.S.C. 105, Programs,

23 U.S.C. 119, Interstate system resurfacing.

23 U.S.C. 122, Payment to states for bond retirement.
23 U.S.C. 124, Advances to States.

23 U.5.C. 126, Diversion.

23 U.S.C. 130, Railway-highway crossings.

23 U.S.C. 135, Traffic operations improvement prograi
23 U.5.C. 143, Economic growth center development
highways.

23 U.S5.C. 147, Priority primary routes.

23 U.S5.C. 148, Development of a National scenic and
ecreational highway.

_3 U.s.C. 150, Allocation of urban system funds.

23 U.S.C, 152, Hazard elimination program.
} U.S8.C. 155, Access highways to public recreation
reas on certain lakes.
} U.5.C. 157, Minimum allocation.
} U.5.C. 201, Authorizations.

23 U.5.C. Z 2, Inter-American Highway.

23 U.S.C. 216, Darien Gap Highway.



19. 23 U.s.C. 306, Mapping.
20. 23 U.s.C. 308, Cooperation with other American
Republics.
2}. 23 U.s.C. 320, Bridges on Federal dams.
Many other sections have been retained only in part
and many have been extensively revised. Partial retentions an

revisions will be discussed in the section-by-section analysis for

the new title 23.
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are added for the terms "National Highway System" and "open to
put ¢ tr rel”. A definition for "operational improvement"

is added. The definitions for "park road" and "parkway" are
retained.

The . :finition for "prolect” is deleted. The definition
for "project agreement" is retained with minor, technical
modificat ons. A definition for "public authority" is added.

The definition for "pt lic lands development roads and
trails" is retained. The definition for "public lands highways
is repealed by omission. The definition for "public road" is
retained as are the definitions for "rural areas" and "Secretar "
A new definition for the term "startup costs for traffic
management and control* is added.

Definitions for the terms "State” and “State funds" are
retained. The definition for "State highway department” is
deleted as section 602 requires a State highway or transportati: 1
department as determined by the Secretary. A new definition is
added for he term "Strategic Highway Network." Definitions for
the terms "urban area" and "urbanized area" are retained.

Sec. 02, ational Righway Program, establishes the NHP fc
the purpose of roviding a NHS. The section defines the NHS, sets
forth the procedure and time frame for designating NHS highways,
and specifies the selection of projects and eligible activities.

The NHS is to consist of highways on the Interstate System
selected ' 'ban and rural principal arterials including toll roa 3j;
highways the Str cegic Highway Network (STRARHNET), i.e.,

highways t provi : defense access, continuity, and emergency
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projects administered under this program during the fiscal year.
When the Secretary accepts the certification, a contractual
obligatio in the amount of the estimated obligations will have
been entered into. The estimate can be adjusted later if the
State wants to obligate more or less of the program’s funds. If
a State seeks additional obligation ceiling for Metropolitan an
Rural Innovative Bonus projects it must submit a PS&E along wit
the request for additional obligated authority.

The Secretary may conduct reviews of procedures and
projects. In addition, the States shall make an annual report o
the Secretary on the use of the funds. Reports shall be prepared
in cooperation with MPOs.

Sec. 105, Toll Roads, Bridgee, Tunnels and Ferrlies, replaces
23 U.8.C. 129 and 301. The provisions from 23 U.S. 129(a)
permittin the construction of toll bridges, toll tunnels and
their approaches in the same manner as free highways are
continued.

NHP and Bridge funds can be used for 4R projects on NHS toll
facilities; for construction of new NHS toll facilities;
for reconstruct on projects on an existing free NHS highways,
except an Interstate highway, to convert the highway to a toll
facility to provide full accese control and to increase the number
of lanes, and for reconstruction or replacement of any free NHS
bridge or tunnel and their approaches to connect it to a toll
facility.

Urban and Rural Program and Territorial Highway Program

funds may be obligated without limitation to build new or impr re
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Sec. 106, Bridge Program, replaces 23 U.S.C. 144, the high 1y
bridge replacement and rehabilitation program. The bridge prog m
will fund the replacement or rehabilitation of highway bridges
when there is a finding that a bridge is important, that it is
unsafe, ﬁhat it poses a safety hazard to highway users, that it
replacement or rehabilitation would improve traffic or that its
replacement or rehabilitation would improve emergency services.

Requirements to inventory highway bridges, assess each brii je
for its safety and adequacy to serve traffic, assign each unsafe
inadequate bridge to a replacement or rehabilitation category & 1
determine the cost of improving each bridge based on its categc y
are conti 1ied.

The :cretary may approve Federal participation for a bridge
which is € igible under inventory and assessment procedures. 1 e
Secretary must give first consideration to projects that will
remove dangerous bridges from service. Projects on eligible
bridges of the NHS shall have been identified through a bridge
management system approved by the Secretary. The Secretary may
approve e Lgible bridges on public roads off the NHS if the age¢ cy
with juri .iction over the bridge has a bridge inspection and
inventory rogram that meets the requirements of the National
Bridge In ection Standards.

Brid Program funds can be used for replacement and
rehabilitation, to develop a bridge management system, and to
correct normally ineligible safety related bridge deficiencies

that have been identified as high priority by the Secretary. High
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priority deficiencies must be corrected on a bridge improved u er
the Bridge Program.

A Major Bridge Discretionary Program is established as a
component of the Bridge Program. NHS Bridges are eligible if
the projéct costs are $10,000,000 or more. Bridges off the
NHS on public roads other than roads functionally classified
as local or rural minor collector are eligible if the project
costs are 55,000,000 or more. Applications for funding must
include an assessment of the feasibility of constructing a toll
bridge an: the option of commingled funding, i.e., using funds
from other sources than the Bridge Program.

At least 10 percent but not more than 25 percent of each States
bridge apportionment must be used for bridge projects on roads
functionally classified as local or rural minor collector. The
Secretary may reduce the minimum amount.

Bric e projects in urbanized areas must be selected pursu: t
to urbanized area planning requirements.

Factc s which have to be considered when selecting projects
for discretionary funding, include the bridge rating factor,
bridge ¢l sings or load limits, the equitable nationwide
distribution of funds, the need to complete projects already
started, and other appropriate factors.

Bridge rojects on the NHS will be handled the same as for
any other N} prolject. Bridge projects on other roads will be
handled as though they were Urban and Rural program projects.

Current provisions of law relating to the General Bridge Act

of 1946, =rryboat service, and historic bridges are continued
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system. In addition to developing and implementing the congest bon
management £ stem, the metropolitan planning organization and t e
State must cooperate in the development and implementation of
bridge management system, a pavement management system, a safet
managemeht system and a traffic monitoring system.

The requirement that a metropolitan planning organization
(MPO) in :rbanized areas of 50,000 population or more be
designate by agreements among the local units of general purpose
government and the Governor is continued. Designations made prior
to enactment of this section are valid and redesignation is not
required.

In urbanized areas, the MPO in cooperation with the State
must deve >p a transportation improvement program that includes
projects proposed for funding with NHP, Urban and Rural Progra
and Bridge Program funds. Projects funded with NHP funds must
be consis ent with the systems required under 23 U.S.C. 30l. 1In
urbanized areas of more than 200,000 population, the
transportat on improvement program must be developed through a
continuir , cooperative, and comprehensive urban transportation
planning process.

In urbanized areas of 200,000 or less population, the
MPO and the State will mutually decide on the extent of the
planning process to be carried out. However, as a minimum the
MPO and the State must develop a transportation improvement
program, must assure that air quality probleme in non-attainme :
areas are addressed and must assure that the Transportation

1 provem 1t Plan conforms to the State Implementation Plan.
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Sec. 115, Statewide Traneportation Planning and Research
Program, replaces the planning and research provisions of 23
U.S8.C. 307({c). Tl . States would be required to use 1 1/2 perce ¢t
of the funds apportioned to them for the NHP, the Urban and Rural
Program and the Bridge Program to conduct statewide planning ar
research :tivities.

Statewide planning will be carried out in ceoordination wit
the trans: rtation planning activities of local Jjurisdictions
includin the urban transportation planning process in urbanize:
areas. Air quality planning may be carried out outside of
urbaniz2ed areas. As a minimum air quality planning shall cover
the existing urbanized area and the area expected to become
urbanized within the forecast period. 1In carrying ocut statewide
trangportation planning, the State is to promote coordination ¢
the variocus transportation modes and consider national goals.
Multi-modal studies that consider various modes, including high
speed gro d transportation (magnetic levitation) are eligible.
The statewide planning process must also support the Management
Systems 1d the Traffic Monitoring System required under 23 U.S.C.
301. Researt that may be conducted under this section may
include « gineering and economic surveys and investigations;
highway iage studies, including studies of equitable taxation;

echnology transfer activities; environmental studies; all aspects
of devel »ment of highway systems; and for study; research and
training on engineering standards and construction materials,

The States in ooperation with metropolitan planning

organizat ons and local units of government will provide data
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Program fu is. Federal participation out of the Highway Trust
Fund is provided for States that elect to pay cash compensatio
Previc sly, State costs were reimbursable only from the Genera
Funds. The last appropriation for this purpose was in 1983,

. é sale of signe acgquired with Federal funds to a
private party is prohibited unlese assurance is received
that the material will not be used for new signs.

The bonus program is terminated in bonus States once Stat
legislation complying with this section becomes effective. This
is because the prohibition on the erection of new signs will
largely . i1plicate the current bonus controls outside urbanized
areas in the 23 bonus States. A deadline has been set for filing
bonus payment claims. Claims filed by March 1, 1992, will remain
€ igible for payment out of general appropriated funds.

Sec. 117. J itkyards, is an amendment of 23 U.S.C, 136.

The application of "effective control" is changed from
the Interst :e System and primary system to the NHS outside of
urbanized areas.

Def nitions are provided for "effective control,"
“junkyar ' and "junk." The specific existing definition for
automobi 2 graveyard has been deleted because its meaning has
been esse tially incorporated within the terms of "Jjunkyard"
and “junk."

The xpansion or establishment of junkyards in controlled
areas wi- in 1,000 feet of the nearest edge of the right-of-way
after Oct ber 1, 1991 is prohibited unless screened. Screening

is not r uired if an area is actually used primarily for
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industrie ctivities. Each State is required to promulgate
gstatewide criteria defining "screened" and "industrial"” area,

The existing definition for "junkyard" without reference t
automobile graveyards is retained,

The.existing definition for "junk" is continued.

Lawfu ly established and maintalned junkyards subject to
effective control are allowed to remain for 5 years after the d e
of enactme : and junkyards which become nonconforming after the
date of enactment are allowed to remain for 5 years after becom 1g
nonceonfor: .ng.

Both the States and Federal agencies may impose stricter
controls.

Control of junkyards alsc applies to public lands and
reservations adjacent to the NHS, exclusive of Indian lands and
Indian reservations. Responsibility for control is formally
directed to the Federal agency with jurisdiction over the lands.
Federal a ‘'@ncies are to develop procedures within 1 year after he
date of e ictment.

The withholding of apportionments penalty is replaced with
a provision allowing the Secretary to withheold project approvals
and take :her action necessary to obtain compliance. This ch ge
will make it possible for the Secretary to tailor the penalty to
the severity of a State violation of the requirements. This
penalty is an addition to the Secretary’s authority to withhold
projet approvals for failure to comply with statutory and

regul: ory requirements.
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Section-by-Section Analysis
Chapter 2 -- Administration of Funds
Title 23, United States Code

Sec. : 1, Availability of Funds, replaces 23 U.S.C. 118
and provi s that authorizations from the Highway Account of the
H° to cé ry out chapters 1, 2, 3 and 6 of title 23 and the
Federal-ai Highway Act of 1991 shall be available for obligation
on October 1 of the fiscal year for which they are authorized
e: ept as otherwise specifically provided. This provision
p: vides the Secretary with contract authority for all these
authorizations except for the Right-of-Way Revolving Fund and t e
Universit Transportation Center authorizations,

The :ction provides a period of availability for all
Chapter 1 programs, except the Federal Lands Highway program,

Fund for the NHP, Urbanized Area Planning Program,
Appertioned Bridge Program, and set asides for the Statewide
Transport :ion Planning and Research Program will be available or
2 years, As an exception, NHP funds for fiscal years 1592, 1993,
and 1994 ill be available for 4 years. Funds for all of thesi
programs, except for the planning and research program, will b
reapporti ned if they are not obligated within the period of
availability.

Fun ; for the Major Bridge Discretionary Program and the . .gh
Cost Pro c¢ts Fund will be available for 1 year. Funds that are

not used within 1 year will be reallocated by the Secretary.
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Urba .zed Area Planning will be funded by a 1/2 of
1 percent deduction of the remaining funds (after the deduction
for administration) for the National Highway, Interstate
Construction, Urban and Rural, and Bridge Programs. The funds
will belajtoz ioned, as in current law, in the ratio urbanized
area popu at: n in each State bears to the total population of
urbanized areas in all States, as shown in the latest census.
No State .1l receive less than 1/2 of 1 percent of the total
apportion: |; the minimum apportionment may be used outside
urbanized areas. The States are directed to make the funds
available to the appropriate metropolitan planning organizations
(MPO). T : funds may be used outside of an urbanized area, if the
MPO and t : State agree. The Federal share for these funds will
be 75 percent except where the Secretary determines that the
Federal interest will be best served without a State match.
The Secretary would use this waiver for planning activities of
National +uportance.

Appc tionment of funds for the NHP, the Urban and Rural
Program, ¢ d the Bridge Program will be on October 1 of each
year. Af er the deductions for administration and urbanized area
planning, funds are set aside in fiscal years 1992 - 1995 for the
High Cost Projects Fund from the NHP. The remaining NHP funds are
to be ap; rtioned 70 percent on highway use of motor fuel, 15
percent on public road mileage and 15 percent on land area. A low
density factor is included in the NHP apportionment formula.
Every State is guaranteed at least 1/2 of 1 percent of each ye :'s

apportionment.
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To r-ovide additional flexibility, a staete may transfer u to
15 1 rcent of its NHP funds to the Urban and Rural Program if the
State and the Secretary agree that adequate Interstate System
conditions exist and if the State meets criteria established b
1 e Secfetary. This will ensure that the Interstate System is
| ing preserved before any transfers from the NHP would be
allowed.

Urb and Rural Program funds will be subject to a takedo
{in addition to the deductions for administration and urbanized
¢ ea planning) of 1/2 of 1 percent for the Territorial Highway
Program and will be subject to a set aside for the Safety Bonus
Program. In fiscal years 1992, 1993, and 1994 the Urban and Ru al
Program w 11 also be subject to a $5 million per year take down
for scenic byways. The remainder of the Urban and Rural funds
are apportioned based on the State’s contribution to the Highwe
! count of the HTF. Every state is guaranteed 1/2 of 1 percent of
each year’s apportionment.

After the deductions for administration and urbanized area
planning unds are set aside each year for Major Bridge
discretionary projects from the Bridge Program. The remaining
funds are apportioned by placing each bridge not meeting
established level of service criteria into one of four categories
ar ording to whether the bridge is on or off the NHS and whether
it is in :ed of replacement of rehabilitation. As in current
l: ', each State will receive an apportionment based on the
relative are of the total cost of deficient bridges. No State

is to rec .ve more than 10 percent or less than .25 percent of the
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The Secretary can rely upon representations made by the
£ ate hi¢ way department relative to local involvement in
f ojects.

The ) iriod within which actual construction must begin
followiﬂg the availability of right-of-way funds is changed
from the current 10 years to 20 years. A new provision allows
statewi : preliminary engineering agreements.

Sec. 204, Federal Share Payable, replaces 23 U.S.C. 120 ar
identifies the Federal share for all programs in chapter 1 of t e

new title 23 except for section 105 toll program projects. The
Federal s aire for toll program projects is provided in 23 U.S.C.
105¢(a)(2).

The | 1sic maximum Federal share is 75 percent for NHP
projects. Current provisions of law regarding a sliding scale
are continued, except that the maximum Federal share is changed
from 95 to 90 percent.

The basic maximum Federal share is 90 percent for Interstate
3R projects and Operational Improvements projects. A sliding
scale wi 1 apply to a maximum of 95 percent.

NHP { nds can be also used for 75 percent of the cost of
perational improvements projects on roads that are not on the
HS. The road cannot be functionally classified as local or rural
inor collector.

A sliding scale will apply to & maximum of 90 percent.

The Secretary of Transportation can rely on an annual
statement ° 7 the Secretary of the Interior to determine the

area of the public ands, Indian lands, national forest, national
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the various alternatives and that the property acquired under t e
provision did not influence the decision relative to the need for
the project and he location of the project.

Sec. 209, High Cost Projecte Fund, is funded by set asides
from NHPI ithorizations for the fiscal years 1992, 1953, 1594 1d
1995, Advances, at the appropriate Federal share, are to be ma :
from the fund for large scale projects that increase capacity o
the Interstate System or increase capacity on routes that connect
directly to the Interstate System or that construct new access
controlled multilane routes that connect directly to the
Interstate System.

The Secretary will allocate funds with priority given to
construction pro :cts that provide for multi-state project
integrati n, that are high cost in relation to a State’s
apportior ent of NHP funds, that are ready to obligate, that
will be ¢ »pleted expeditiously and where transportation or other
public be fits outweigh their costs. These allocations shall
not be us: to convert advance construction projects.

The ounts advanced to a State may not exceed that State’'s
estimate pportionment of NHP funds for the next 2 years.
Advances .11 be repaid over the following three fiscal years
based on ¢ agreed upon schedule in the amount equal to the
advance. payments are to made by either reducing the State’s
NHP appor onment in each of the following 3 years or, if the
State elec s, by direct repayment. Repayments are to be credited

to the Hi¢ Cost Projects Fund.
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Fun or land donations may be made at any time during
a roject’s development., If a donation is made prior to
environme :al clearance on a project, it is with the understanc ng
that all Llternatives to a proposed alignment will be considere
and that the donation shall not influence the decision for the

need to construct the project or the specific location selected.
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exclusion criteria as defined in 23 CFR 771, that have an
estimated ost of construction of less than $1,000,000, or cost
over $1,0 ,000 and are administered according to criteria
establish¢e I the Secretary, to be developed and constructed t
{ e State under a certification that they will be built in the
same manner as other NHP projects. All States shall incorporate
projects into alternate project procedures by the end of fiscal
year 1995. ° e specific requirement for a final inspection on
each project is eliminated. Project acceptance will be based ¢
an inspection process considered appropriate by the Secretary.

Sec. 306, Righte-Of-Way Agreements, an amendment to
23 U.s.C. 111 and 156, permits States to lease rest areas to
providers f food and fuel services. Essentially, it allows the
States to "se€ 1" the right to use rest areas by commercial
entities. If Federal funds are used to acquire the rest area, the
State shall use a similar percentage of net income it receives
from the lease for projects eligible for NHP funding. The section
restricts access and exit from rest areas to ramps connecting with
through traffic lanes, and requires any rest area selected for
commercia u¢ : to retain as its primary function that of a rest
area. Costs of accommodating commercial usage will not be
eligible o>r Federal agsistance in either existing or proposed
facilities. Selection of rest areas will be in accordance with
Secretarial standards.

St¢ es ay place vending machines in rest and recreation

areas, and safety rest areas.
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funds to be used to reilmburse the State for the cost of utility
relocations necessitated by a Federal-aid highway project. The
section a so continues definitions of the terms "utility" and
"cost of relocation".

Sec. 312, Maintenance, amends 23 U.S.C. 116. The State
transportation or highway department shall preserve, through
maintenance processes, projects on the NHS which have been
constructed with the aid of Federal funds. The section also
allows the State transportation or highway departments to
enter into an agreement with a municipality to carry out
maintenance responsibilities., The section has been expanded
to allow he State transportation or highway departments to
enter into an agreement with an Indian Tribe to carry out the
State transportation or highway department’s maintenance
responsilt litles. Further, the section continues the provision
for the Secrstary to impose sanctions, through the withholding
of project approvals, on a finding that projects are not being
properly maintained. A specific requirement pertaining to the
Interstate System has been added. If it is found that the Stat.
is not adequately maintaining its Interstate System highways, t
Secretary will require the State to program amounts needed from
its NHP a »ortionments to bring the Interstate System up to
adequate condition and keep it in that condition.

The section is applicable only to the NHS and relieves the
State transportation or highway departments of responsibilities
to mainta n projects which are not on the NHS, whether or not

these pro 3:cts were constructed with the aid of Federal funds.

55
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highway construction. The mitigation could be in the form of
creating sw i :tlands or monetary contributions to Statewide
pr« rams. Current statutes limiting wetland mitigation to a
project-by-project basis as an element of normal project costs
often ren :r the creation of new wetlands impractical.

Sec. 318, Project Litigation Expenses, is intended to make
litigatio expenses that are imposed by the Equal Access to
Justice Act, and that are incurred in connection with the
developme . of a project authorized by title 23, a part of the
total cost of the project. The litigation costs are legitimate
costs of project development and would be made part of the overall
project ¢/ it. The Federal share of these litigation costs wou

be 100 percent.
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Sec. 07, Chapter 6 of Title 23, adds chapter 6, General

Provisions, to Title 23, United States Code.

Chapter 6
General Provisione

Title 23, United State Code

Sec. 601, Rules, Regulations, And Recommendations, restat |
23 U.S.C. 315. The Secretary may carry out needed rulemaking d
may make 2commendations to the States and to the Congress to
ensure t! preservation and safety of highways.

Sec. 602, State Transportation or Highway Department,
restates 3 U.S.C. 302. The States are required to have
transport :ion or highway departments adequate to carry out
title 23.

Sec. 603, Rellef Of Employees In Hazardous Work, restates
23 U.S.C. 314, DOT appropriations may be used in an emergency
for medical supplies and devicee needed for the relief of FHWA
employees engaged in hazardous work.

{ c. 604, Federal-State Relationehip, restates 23 U.S.C. 5.
States he 2 the right to select projects that will be Federall
finan: d.

{ ic. 605, Acquieition Of Right-of-Way, restates 23 U.S.C. 1l 7
and | rmi s a State to request the Secretary to pursue Federal
condt na on of lands and interests necessary for a NHP projec

when it & been determined by the Secretary that the State is
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either unable to acquire the necessary lands and interests, or is
unable to acgquire with sufficient promptness.

Sec. 606, Appropriation For Highway Purposes Of Lande Or
Interests In Lande Owned By The Uni ed States, restates 23 U.S.
317 and provides the Secretary with a process for cbtaining lar s
or interests in lands administered by another Federal Departmen
except where the Secretary of that Department certifies within a
four month period that the appropriation is contrary to the puk ic
interest or inconsistent with the purpose for which the land or
interest has been reserved; or except where there has been an
agreement under mutually satisfactory conditions.

Sec. 607, Consent By United States To Conveyance Of Proper vy,
restates 23 U.S.C. 316. A railroad or canal company may transfer
property, previously acquired by grant from the United States,
to a State transportation or highway department without further
congent by the Federal government.

Sec. 608, Participation By Small Business Enterprises,
restates 23 U.S.C. 304. The Secretary shall assist small
businesses to obtain contracts related to the highway program.

Sec. 609, Archeological And Paleontological Recovery
continues 23 U,S.C. 305. The section permits funds to be used
for prope recovery of archeological data. 1 is section preds ' 3
and has been augmented by the National Historic Preservation
Act of 1966. Section 609 goes beyond the National Historic
Preservat on Act by specifically permitting ! nds to be used

for the recovery of paleonteolegical (fossil) materials.
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performance of engineering services for foreign countries and
other government agencies.

Sec. 614, Detail of Army, Navy, And Alr Force Officers,
restates 23 U.S.C. 312 and permits the temporary detail of
militarf officers to the FHWA.

Sec. 615, Ala:r a~Canada International Highway, restates 23
U.S.C. 218 and allows the use of Federal funds for reconstructi n
of the Alaska-Canada Internaticnal Highway from the Alaska borc r
south to Haines Junction in Canada and the Haines Cutoff Highwt
to the south Alaska border. The section provides that
expenditures be made pursuant to the agreement with the Governm 1t
of Canada and defined by thie section. The section further
directs { e Secretary to supervise the design and reconstructio
of the highway.

Bec. 616, Forest Development Roads And Trails, restates
23 U.S8.C. 205 and allows the Secretary of Agriculture to build
and maintain rcads on lands contrelled by the Forest Service.

The cost 2vel per mile above which projects must be advertised
is changed from $15,000 to $50,000. The change reflects inflat: |
forest development road costs.

Sec. 617, Public Lands Development Roads And Trails, restates
23 U.S.C. 214.

{ ¢© 18, Condition, Performance, Needs Report, revises the
needs rep -t requirements of 23 U.8.C. 307 (f) to include bridge
as well as highway needs, and to include information on the
condition and performance of the existing system. Additionally,

beginnin wi h the report due January 1995, the report is to
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_20, Metric System Signing, repeals section 144 of the

Highway Act of 1978 which prohibits metric only signs.
121, Obl] gatlion Celling, establishes obligation

in each of the fiscal years 1992, 1993, 1994, 1995

r Federal-aid highway. After setting aside from the
amounts corresponding to administrative expenses,

ds programs, Safety Bonus, and Metropolitan and Rural
projects, each State will receive a share of the
limitation in proportion to its share of total

nts. There will be a further limit on obligations
the first quarter of each fiscal year.
122, Conforming Amendment, provides an amendment to

: there is no overlap between the emergency assistance
r FEMA under the Stafford Act and the emergency reli

7 FHWA under title 23, United States Code.



Section-By-Section Analysis
Title II
Highway Safet Act of 1991

Sec. 20 , ¢ ort Title, provides that title II may be cite

as the "Highway Safety Act of 198%1",

Sec, 202, Authorization of Appropriations, contains six
subsections.

Subsection (a) would authorize appropriations, out of the
Highway Account of the HTF, for FHWA’s 23 U.S.C. 402 program a
setaside for the 23 U.S.C. 402(h) Safety Bonus Program.

Subsection (b) would authorize appropriations, out of the
Highway Account of the HTF, for NHTSA to carry out section 402
State an Community Highway Safety Grant Programs under title
United States Code. Although this provision does not continue
prior pr :tice of earmarking 402 funds for various purposes, t
is a set s3ide from the authorization for the 23 U.S5.C. 402(h)
Safety Bonus program,

Subsection (c) would authorize appropriations, out of the
Highway Account of the HTF, for NHTSA to carry out section 403

ighway safety research and development activities under title
United States Code. These authorizations would provide the

necessar additional funds to carry out the Department’s Natio

69

3,

the

23,

1l

Transportation Policy commitment to devote additional resources to

highwe 1fety research and development, including programs to

improve ‘hway safety through human factors research, new
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Traffic and Motor Vehicle Safety Act of 1! 6 (15 U.S.C. 1381, .
seq.).

Subsection (f) would authorize appropriations, out of the
Highway ! count of the HTF, for NHTSA to carry out the Motor
vehicle 1 formation and Cost Savings Act (15 U.S.C. 1901 et seqg.).

Sec. 203, Chapter 4 of title 23, would establish a new
chapter 4, Safety, which is divided into two subchapters
(Subchapter A, Highway Bafety; Subchapter B, Safety Constructic ),
as the successor to the existing chapter 4, Highway Safety. 1In
content, he new chapter represents an amalgam of long-establis ed
provisions of highway safety and highway safety construction law,
provisions from the Federal-aid highway laws applicab =2 to the
highway safety program, and several new provisions of concern t
the Department. Although a first reading of the proposed chapter
4 will disclose many structural and editorial changes, most of ts
provisions are substantively identical to existing provisions.

Several sections of subchapter A should be noted. The
National .nimum Drinking Age and the National Maximum Speed Li it
provision under the existing chapter 1 are moved to subchapter A.
The Natic al Driver Register Act of 1982, which is now a note
under sec ion 401, is codified as a new section. The uncodified
provision, ' eports of Highway Traffic Accidents," which was
enacted as a secticon of the Highway Safety Act of 1966, is
codified 3 a new section. Existing provisions relating to School
Bus Drive Training and Innovative Project Grants are no longer
applicable and are repealed by omission. The National Highway

Safety A sisory Committt¢ -, which has been deactivated by Congress
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S¢ tion-By-Section Analysis
Subchapter A -= Highway Safety
Chapter 4 -~ Safety
Title 23, United States Code

Sec. 401, Authority Of Secretary, is largely identical to he
existing section 401. It provides authority and defines the te m
"State". The original mandate to the Secretary is as valid now as
when it was first issued in 1966, and the bill does not, with ¢ e
exception, propose to change it. The one change proposed is to
insert 1 1guage that identifies the increase in highway safety
with an improvement in public health. The continuing tragic tc 1
on the N :tion’'s highways clearly warrants such an acknowledgmer
This ame ment would have no funding i »)lications.

Sec. 402, Highway Safety Programs, is an amendment of
section ? of title 23, United States Code. The section
continue the existing State and Community Highway Safety Program
administ red <y the NHTSA and the FHWA. Section 402 continues ©
" be the k stone of the State and community highway safety program.
The unifi m guidelines issued by the Secretary under the existing
section 2 are maintained. The Department believes these
guidelines, which formulate the scope and contents for all highway
safety activities, are critical to the success of the States’
programs. The existing periodic rulemaking provision in section
402, whic identifies and keeps current the most effective safety

programs for Federal financial assistance, is also continued. he
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without regard to whether the expenditures were actually made i
connection wii . the program except that, in the case of a local
highway safety program carried out by an Indian tribe, the
Secretary may increase the Federal share of the cost payable
under this subsection to the extent necessary, if the Secretary
ig satisf 2d that an Indian tribe does not have sufficient funds
available to meet the non-Federal share of the cost of the
program.

If t » ercentage of a State’s total area occupied by
nontaxable Indian lands (individual or tribal), public domain
lands {re :rved or unreserved), exclusive of national forests, 1d
national | irks and monuments exceeds 5 percent, subsection (d)(
would all. + he Secretary to increase the Federal share of the
cost paya. .e under this subsection by a percentage egual to the
percentage of the State’s total area occupied by such lands, bu
not to more than 95 percent. This provision would adapt the
Federal share payable requirements applicable to States
containing the enumerated nontaxable lands found in the current
section 20 of title 23, United States Code, that the existing
section 402(d) makes applicable to the highway safety program.

Subsection (d)(3) would provide a Federal share payable of
100 percent of the total cost of any highway safety program under
this section in the Virgin Islands, Guam, American Samoa or the
Commonwe lth of the Northern Mariana Islands. This provision is
currently foo d in the current section 120 of title 23, United
States Co 2, and is made applicable to the highway safety progr 1
through & :tion 402(d).
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and light trucks, and in fiscal years 1993-1996, either having
that State law or meeting criteria established by the Secretary
for having at least 70 percent of the occupants of front outbo :d
seating positions in passenger cars and light trucks wearing
safety belts; and (3) having a highway fatality rate that is at
least 10 perc¢ nt below the national fatality rate for the most
recent tv ye¢ rs for which data are available, or that has
declined so 1 at the State’s average rate for the most recent two
years is at least 10 percent below its average for the previous

t cee ye rs.

Sv section (h)(4) (Eligibility for Safety Bonuses: Fiscal
Years 1993-1¢ 6) would provide that, on October 1 of fiscal years
1993-1996, a State will be eligible for a safety bonus for meeting
t 2 criteria of {h)(3) and for meeting additional criteria
established by the Secretary to advance highway safety. The
Secretary would establish the criteria, by rule, in cooperation
with the States, political subdivisions, appropriate Federal
departmer s and agencies, and other appropriate public and
nonprofit organizations, and would be further authorized to lssue,
a 2nd, and revoke rules as may be necessary to carry out the
provisions of this section. The criteria would consist of: (1)
programs hat emphasize pedestrian and bicycle safety, including
identification of problem locations and target populations, an
development of comprehensive implementation plans, including
engineering, enforcement and education countermeasures; (2) heavy
truck safety regulations that are consistent with interstate

t ucking regulations; (3) a motorcycle safety program designed to
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I 1 1limit (23 U.8.C. 154(f)-(h))}. In addition, this section

w 11d inc :porate the prohibition under the current section
141(a) of title 23, U.S. Code, against the approval of State
highway ¢ istruction projects in a State that fails to certify

{ at it is enforcing all speed limits on public highways, in
accordance with the current section 154 of title 23, U.S. Code.
Ti ' national speed limit program would thus continue, but witho :
t! compliance criteria and related sanctions.

The Department has strong reservations about any attempt
to impose a cor liance formula on the States. It has become
i1 reasingly clear in recent years that the existing compliance
f¢ mula bears little or no relation to actual highway safety.
Congress also appears to recognlze the unfairness and irrelevance
of the current formula, as indicated by its moratoria on
er orcemer of sanctions for fiscal years 1986-1989. (Section )7
of the bill cancels any proceedings that are not concluded befo:
the bill’'s enactment.) Moreover, there is alsc no evidence to
suggest that efforts by States to achieve compliance and avoid
sanctions result in improved highway safety.

After extensive consideration of alternative methods for
measuring the States’ compliance, the Department has concluded
that each alternative could lead to results that are no more
rational than those under the present compliance criteria.
Accordingly, we believe any attempt to set a pass/fail level wou i
necessaril be arbitrary and would create a potential penalty fc¢

so 3 States whose speed limit enforcement efforts and fatality
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ec. 406, Reports of Highway Traffic Craghes, would codify
the section on reports of highway traffic accidents ("crashes"),
whi¢ was enacted as section 106 of the Highway Safety Act of
19¢ , as a new section 406 of title 23, United States Code.

Sec. 407, National Driver Register, would codify the Natic al
Driver Register Act of 1982 (currently a note to section 401 of
title 23, United States Code) as a new section 407 of title 23,
United States Code. A new provision is added to permit
individuals who are employed, or seek employment, as operators
of rail vehicles on rail fixed guideway mass transit systems (such
as rapid rail and light rail--typically streetcars and subways) to
have Register infor ation about themselves transmitted to their
employers, prospective employers, or to the Federal Mass
Tran¢ ortation Administrator, This section also provides that
the 1 :ad of a Federal department or agency authorized to receive
Register information may request and receive such information
direct y from the Register., Finally, it provides for the
termination of the NDR Advisory Committee on the date of
establishment of a fully electronic Register system or
December 31, 1994, whichever is earlier.

Sec. 408, Alcohol Safety, would authorize : propriations of
$25 million for each of fiscal years 1992-1996, out of the Highway
Account of the Highway Trust Fund, for bonus funds to States that
take specific actions to advance highway safety within the
framework of the section 402 program. These authorizations would
be distributed, as provided in section 402(h}, to eligible States

that meet criteria under section 402(h), including criteria for
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basic and supplemental grants under section 408 and 410 of titl
23, Unite States Code, respectively, in effect on September 30
1991, as 1 »lemented in rulemakings in effect on September 30,
1991. Thus, while this revision of title 23 would repeal, by
omissioﬁ, sections 408 and 410, the statutory contents of secti s
408 and 4 ) for basic and supplemental grants in effect on
Septe ber 30, 1991, as implemented in rulemakings in effect on
Septe ber 30, 1991, are effectively incorporated in section
402(h). nally, it should be noted that while the provisions
of sectic 402(h) would apply to the funds authorized by this
section, these funds would remain available until expended and
would not be subject to any obligation limitation for State and

comm 1ity highway safety programs.
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Section-by-Section Analysis
Subchapter B -- Safety Construction
Chapter 4 -- Safety
Titla 23, United States Code

Sec. 451, National Bridge Inspection Program, a restatemer
of 23 U.S5.C. 151, establishes minimum requirements for standard
requires development of a training program for designated bridg:
inspectors, and provides a source of funds to carry out the
program.

Sec. 452, Reports and Surveys As Evidence, a restatement
of 23 U.5.C. 409, continues the provisions prohibiting the use
of reports and surveys for developing safety construction
it rovements as evidence in any action for damages in any Federal

or State court,.
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Sec. 204, "Vince" and "Larry" Characters, would prevent the
unauthori 2d manufacture and use of the characteres "Vince" and
"Larry,” 3 originated by the Advertising Council, Inc., organi ad
under the aws of the State of New York, in cooperation with the
United St :es Department of Transportation. The Department of
Transport .ion uses these characters as symbols to promote publ :
safety on he highways.

This section contains six subsections. Subsection (a) would
provide definitions of "Vince" and "Larry."

Subsection (b) of this section would declare that the names
and characters, "Vince" and "Larry," are the property of the
United States.

Subsection (c) of this section would authorize the Secretary
of Trans; rtation to license appropriate private use of "Vince®
and "Larry" in return for royalty fees.

Subsection (d) of this section would require the Secretary
of Transy rtation to deposit into a special account all fees
collecte under regulations promulgated by the Secretary under
the section. BSuch revenue would be used to promote highway
safety, and would be available until expended, without fiscal
year limitation, as provided in advance by appropriation Acts.

Subsection (e) of this section would authorize the Attorn: -
General, upon complaint by the Secretary of Transportation, to
seek a civil injunction to prevent the unauthorized manufacture,
use, reproduction or facsimile or simulation of "Vince" or

"Larry."



Subsection (f) of this section would amend chapter 33 of
title 18, United States Code, to provide criminal misdemeanor
liability for the commercial unauthorized use of "Vince" or
"Le ry."

Sec} 205, Bffective Date and Unobligated Balances, would
set October 1, 1991, as the effective date of the Highway Safet
Act of 1 31, and provide that any unobligated balances available
on September 30, 1991, for alcchol safety and drunk driving
prevention incentive programs under sections 408 and 410 of
title 23, United States Code, respectively, would lapse and that
unobligated balances available on September 30, 1991, for other
purposes 1der chapter 4 of title 23, United States Code, would
remain available for obligation as provided by the law, rules a |
procedur: ;3 in effect on September 30, 1991,

Sec. 206, R« eal of Annual Report Requirement, would repea
the provision requiring a separate highway safety annual report,
which was enacted as section 202 of the Highway Safety Act of
1966, The information provided in this report will be included
in the Department’s annual report.

Sec. 207, Effect of Repealed Provieionas, would extinguish
any proceedings under any provisions repealed by this bill that
are not ¢ ncluded before the date of its enactment (e.g., speed
limit cc »>liance provisions).

Sec. 2( , Conforming Amendmente, would provide a number of
conformi amendments. Subsection (a)} would repeal section 106

of the H 1way Safety Act of 1966 (80 Stat. 735) (pertaining to



reports of hi¢ way traffic accidents) as a consequence of secti
106's codi ic: ion as section 408 of title 23, United States Co

Subs tic (b) would provide conforming references due to
the codif: at: n of the National Driver Register Act of 1982 as

section 407 of title 23, United States Code.

94

L

!.



95

Section-by-Section

Title III, Motor Carrier Act Of 1991

Sec. 301, Short Title, provides thﬁt title III may be cits
as the Motor Carrier Act of 1991,

Sec. 302, Authorization of Appropriations, provides
authorizations out of the Highway Account of the HTF for the
fiscal ye s 1992 through 1996 for the Motor Carrier Safety
Assistance Program and for expenses incurred by the Federal
Highway A ninistration to operate the motor carrier safety
program,

Sec. 303, Chapter S of title 23, adds chapter 5, Motor

Carriers, to title 23, United States Code.



Section-by-Section Analysis
Chapter 5 -- Motor Carriers

Title 23, United Statas Code

Sec. 501, Definitions, provides definitions for 'hapter 5.

Sec. 502, Access to the National Highway System, is a
restateme : of section 412 of the Surface Transportation
Assistance Act of 1982. The section requires that all commerci .
motor vehicles have access, where reasonable, regardless of Sta e
law, betw :n the highways on the NHS and terminale and faciliti:
for food, fuel, repairs and rest. It also provides that household
goods carrier vehicles and truck tractor-semitrailer combinatic 3
in which he semitrailer is no longer than 28 and 1/2 feet have
access to points of loading and unloading except where restrict d
for safet considerations by a State or local government.

Sec. 503, Commercial Motor Vehicle Length Limitations, is a
restatement of section 411 of the Surface Transportation Act of
1982. The section establishes minimum length limits of 48 feet
for semit ailers in truck tractor-semitrailer combinations
and 28 feet for trailers and semitrailers in truck t actor-
semitrailer-trailer combinations operating on the N: ional
Highway £_stem. It grandfathers the lengths of semi railers
in those States in which a semitrailer longer than ¢ feet and
in a semitrailer combination was in actual and lawful use on
December 1, 1982 and grandfathers those trailers and semitrail :s

up to 28 and 1/2 feet long that were in actual and lawful use in a
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truck tractor-semitrailer-trailer combination no more than 65 et
in overall length in any State on December 1, 1982,

It authorizes the Secretary to make the rules necessary t
implement the section and to provide for the use of the NHS by
pecialized equipment; defines a truck tractor as a non-cargo
carrying ower unit but provides an exception to this for truc’

ractor-semitrailer combinations carrying motor vehicles or
boats on he power unit; provides for the exclusion of certain
safety and energy conservation devices when measuring the lengt
of a vehicle for compliance with the limits in this section;
and prescribes the procedures by which a Governor of a State
may request 1 at a segment of the NHS be deleted from being
used by commercial motor vehicles.

Sec. 504, Commercial Motor Vehicle Width Limitation, is
a restate ent of section 416 of the Surface Transportation
Assistance Act of 1982. The section establishes a width limit
of no more or no less than 102 inches for vehiclee operating on
the NHS; | rovides for the exclusion of safety devices when
measuring a v hicle for compliance with the width limit; and
prescribes the procedures by which a Governor of a State may
request that a segment of the NHS be deleted from being used by
commercial motor wvehicles.
Sec. 505, Commercial Vehicle Information System,

requires that within 12 months of enactment a review of the
information systems utilized by one or more States pertaining
to the collection and accounting of fees and taxes for vehicle

registration, motor fuel use, or other purposes shall be conducted
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accldents, and vehicle weighing to the system in a timely fashi n
and in a manner that is consistent and uniform;

(8) ensure that the added cost of personnel for enforcement
of vehicle size and maximum weight requirements will not dimini h
the level of effort of other safety activities under this secti n;
and

(9) ensure that the $State will make available all current
or updated State laws, regulations, standards, orders and rules
applicable to the provisions in this section.

In preparing a motor carrier plan, the state motor vehicle
agency would be required to coordinate with the highway safety
plan developed under section 402 of this title.

The level of funding for enforcement of safety, vehicle si

W

and maximum weight requirements and drug awareness or enforceme
by the State (exclusive of Federal funds) must be maintained at a
level equal to the expenditures during the last full fiscal year.
The State plan must be continually evaluated and approval of the
plan can be withdrawn.

The Federal share is reduced from 80 to 75 percent of the
costs incurred by a State in the implementation and development
of a commercial motor vehicle safety enforcement program. The
Secretary may und MCSAP projects with up to 100 percent Federa
participation. The Secretary would only exercise this authorit
to fund a project that a State is carrying out for the direct
benefit of States nationwide or MCSAP as a whole. This type
of projec may be carried out by a single State or through a

cooperati e, pooled fund arrangement with other States.
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The Secretary may use up to one percent of the funds
authorize to carry out the section for administering the progr 1
each fisc | year. Remaining funds will be allocated among Stat
whose applications have been approved, using distribution criteria
establish 1 by the Secretary.

Fund will be available until expended. Allocations to

States will remain available for expenditure for up to 3 years.
In succee .ng years, States which have not expended the full
amount of their allocated funds will receive additional funds
only to the extent that these funds are necessary to support
the program for the current program year.

Approval by the Secretary of a grant will constitute a
commitment by the Federal government to pay the Federal share
of the cost of carrying out the purpose of the grant, i.e,, the
program o} rates with contract authority.

Payments to States will be made on a cost-incurred basis.
These payments may not exceed the Federal share of costs as of
the date of the voucher.

Sec. 508, S5tate Requirements for Interstate Motor Carriexs,
| preempts State aw relating to interstate or Intrastate rates,
routes, ' : services of interstate motor carriers. This subsection
will prohibit States from requiring that interstate motor carriers
obtain intrastate authority.

The Secretary will write uniform standards that States must
follow when registering commercial motor vehicles operating in
interstate commerce, The standards will be patterned after th

Inter it onal Registration Plan, the Canadian Agreement on Vehicle
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Registration, or similar base State plans., States will not be
permitt: . to collect Interstate motor vehicle registration fee
under any other system,

The Secretary also will write uniform standards that Stat: ;
must follow when administering and collecting motor fuel use t <es
for commercial motor vehicles operating in interstate commerce.
The standards will be atterned after the International Fuel Tax
Agreement or similar base State plans. States will not be
permitted to collect fuel taxes for interstate motor vehicle
operations under any other system. The Secretary also will have
the authority to require each State to establish a one-stop
operation whereby an individual or motor carrier would go to a
single point of contact within the State for registering a
commercial motor vehicle, paying fuel use taxes, and filing for
and paying other fees or taxes associated with the purchase, use
and operation of commercial motor vehicles in interstate commerce.
The Secretary, in cooperation with the States, will place the
highest priority for establishing a single base State plan for
vehicle registration, a similar plan for motor fuel use taxes, or
a single plan for the administration of both registration and
motor fuel use requirements. After achieving uniform registration
and motor fuel use requirements, the Secretary will continue
working ' .th the States to integrate other fees or taxes
associated with the purchase, use and operation of commercial
motor vehicles into the base State activities.

Extensions of time may be permitted at the discretion of the

Secretar , to allow States to comply with the vehicle registration
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in the section; includes an exception to this formula if the
distance between the first and fourth axles in a group of two
consecuti : ta lem axles is no less than 36 feet; and provides
that any 1 nds withheld shall lapse if not released and obligated
within th. time period they are available for obligation.

* e section further grandfathers State vehicle weight
provisions in effect on July 1, 1956, except, for those
provisions for groups of two or more axles, the grandfather
date is January 4, 1975; provides unigue grandfather dates of
February , 1960 for awaii and May 1, 1982, for Michigan; and
authorizes the States to issue permits allowing vehicles with
loads that cani 't be easily dismantled or divided to operate on

the Interstate System.
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304, Repeal of Sectione and Unobligated Authorizations,
or repeals and for the disposition of unobligated Motor
;istance Program authorizations.
305, Registration by States, amends 48 U.S.C. 11506.
on prohibits States from requiring interstate carriers
r t 2ir ICC operating authority. As a result,
carriers will no longer have to register their
authority with the States, obtain an annual cab card,
annual State identification stamps.
306, Bffective Date, provides an effective date for

Carrier Act of 1991 of October 1, 1991.
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TI LE IV -- FEDERAL MASS TRANSPORTATION ACT OF 1991

TITLE IV
FEDERAL MASS TRANSPORTATION ACT OF 1991
SECTION BY SECTION

Sec. 401, Short Title. This section provides that Title 1
may be cited as the Federal Mass Transportation Act of 1991.

Sec. 402, Agency Name. This section would rename the Urbe
Mass Transportation Administration the Mass Transportation
Administration. Over the past decade the rural transportation
program ¢ inistered by UMTA has increased in funding levels and
importance, and the name change would reflect this broadening of
the agenc 's mandate beyond a strictly urban focus. Congress has
previousl recognized this new mandate by designating the transit
title in the 1982 and 1987 reauthorization bills as the Federal
Mass Transportation Act.

Sec. 403, Discretionary Capital Grante - Eligible Projects.
Section 4 3 would amend section 3 of the Urban Mass Transportation
Act of 1f! 4, as amended (the "Act"), by deleting a prohibition
against us ng section 3 funds for construction of a public higl ay
and addi a provision permitting the use of these funds for
public hi 1way construction. This change would permit Section 3
funds to e used for the construction of public highways (other
than thos functionally classified as local or rural minor
collectore , whére appropriate.

Furt er, a highway project could be funded under this section
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substantive provisions into the Act, as appropriate, including
this addi ion to section 3(2)(1l)(C). The language of section ¢ 4
adopts that of section (4)(i), making it clear that the projec ;
eligible or funding under section 4(i) would continue to be
eligible or funding under 3(a)(l)(C).

Sec. 405, Discretionary Capital Grants - Elderly and
Handicapped.

Section 405 includes another "housekeeping" change by
deleting current section 3{(a)(1)(E) (dealing with no longer
current Nori east Corridor issues) and replacing it with a new
section 3(a)(l (E). This new paragraph encor asses the services
authorize: in section 16(b)(1) of the Act. BAs with the section
4(i) material, relocating the section 16(b)(1l) material
in this sectio would make it clear that these projects continue
to be eli .ble for funding under section 3, and would not
otherwise affect the substantive provislions of current section
16(b)(1).

S5ec. 406, Discretionary Capital Grante - Technical Amendme t
to Provide for Full Funding Contracts. Section 3(a)(4) provides
that the Secretary may announce the intention to obligate funds
for a project under section 3 by means of a letter of intent.
Section )6 would add the term "full funding contract” in three
places in section 3(a)(4). The full funding contract has become
the agenc 's principal long-term funding commitment mechanism and
embodies the letter of intent policies of section 3(a){(4). This
section t us would make it clear that, as with a letter of intent

under cur ent law, in no case may the tote amount estimated to be
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as the percentages indicated in subsections (b)(2) and (c)(2),
the bill would remove a funding incentive introduced in the 1982
Surface Transportation Assistance Act. This incentive provision
was intended to encourage efficient and effective use of mass
transit'service by building a calculation of passenger miles
versus operating cost into the funding formula. The incentive
tier calculation has had little effect on performance,
determination of the passenger miles is difficult and time
consuming for grantees to develop, and finally, there appears

to be little difference in the calculations with or without th
incentive tier.

Sec. 416, Section 9 - Formula Grant Program - Applicability
of safet Programs. Section 416 would amend section 9 to make it
clear that the provisions of section 22 of the Act, which deal
with safety issues, apply to section 9. Such a provision is
necessary because of the requirement in section 9 that only th: je
sections of the UMTA Act specified apply to section 9.

Sec. 417, Section 9 - Formula Grant Program - Coordinatio of
Public Transportation. Section 417 would require a section 9
recipient, in developing its program of projects, to assure th
the program provides for the maximum feasible coordination of
public transportation services assisted under section 9 with
transportation services assisted by other Federal sources. A
similar ‘:ovision currently is in section 18 of the Act.

Sec. 418, Section 9 - Formula Grant Program - Eligibility.
Sec ion I8 would expand the eligibility of capital funding un :r

the sect on 9 formula program. First, joint development proijects
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it clear that "equipment" such as buses remain eligible for
capital funding and would not be subject to the 25 percent cap
discussed below. Equipment in the form of spare parts, however,
would come within the definition of materials and supplies.

To make certain that a recipient in an area under 1,000,0
in population does not spend a significant ameount of its Federal
funds on these items, however, section 418 also would provide t at
an area could spend no more than 25 percent of its annual
apportionment, or its hold harmless "non-capital" amount of
funding discussed below), whichever is greater, to pay for suc
assoclated capital maintenance items. Stated another way, even if
an area reaches this 25 percent cap before its hold harmless "1 n-
capital"” imitation level, associated capital maintenance items
continue to e eligible for Federal funding until the area reac es
its hold harmless noncapital limitation level.

With this expanded definition of eligible capital funding,
for areas under 1,000,000 in population, this section also wou!
eliminate operating expenses as an eligible expense under secti n
9 althou an area would be "held harmless" in terms of Federal
~ funding for what would be categorized as non-capital expenses.
Specifically, section 418 alsco would replace subsection (3j)(2)
with a provision that would allow urbanized areas to receive
funding for non-capital expenses up to a certain level. The
section a lows as an eligible noncapital expense an amount
e ivaler to the amount of an urbanized area’s or State’s (for
areas of =2ss than 200,000 population) operating assistance

a; ortion it for fiscal year 1991 less the amount actually used
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Bec. 421, Section 9 - Discretionary Tranefer of
Ap ) rtionment. Section 421 would amend section 9(n) to allow
the Governor to supplement funds apportioned under section 16({
of the Act. (Section 9(n) already allows the Governor to
supplemeht funds apportioned under section 1B with funds
apportioned under section 9(d).) Conversely, section 421 also
allows a Governor to transfer a portion of its section 16(b)
apportion 2nt to supplement funds apportioned to it under
section 18(a) or 9(d).

Sec. 422, Section 9 - Formula Grant Program Deletion of
E rironmental Dutiee. Section 422 would amend section 9 by adding
in new subsection (r), authority for the Secretary to issue
regulationg providing for recipient assumption of environmental
review procedures applicable under the National Environmental
Policy Act of 1969 (42 U.S5.C. 4321 et. seq.). The provision wc 1ld
permit recipients to "stand in the shoes" of the rasponsible
Federal officials for purpose of NEPA compliance under this
section. This provision is comparable to an environmental
provision in the Housing and Community Development Act of 1974 for
the Community Development Block Grant. The s »section would
require an annual certification from the recipient accepting N ‘A
re: onsibilities. The Department intends to provide training and
assistance as necessary to recipients so that they may carry out
the responsibilities they receive under this provision.

Sec. 423, SBection 10 - Grants for Training Purposes.

Sec ion 423 would amend section 10 of the Act to broaden the
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404, the substantive provisions of section (b)(l) have been mov d
to section 3 of the Act.

The new subsection (b), in essence, would contain the basij
provisions for the elderly persons and individuals with
disabilit es program. New section 16(b) removes any confusion
that may have existed in program administration under the secti n
1€ b)(2) program. For example, section 16(b) clearly allows a
private non-profit recipient to lease equipment funded with
section 1 unds to a public agency operating a coordinated sys em
for the transportation of elderly persons and individuals with
disabilities,

Sec. 429, Section 17 - Governor’s Allocation. Section 429
would repea section 17 of the Act, a provision that has not been
authorized for many years and no longer is used by the agency, 1d
would rep ice it with a new section 17.

This new section would establish greater authority at the
State level for certain transit programs. Specifically, new
section 1 (a) would provide that the funds made available each
yvear under the Act for the section 18 rural program, the sectio
16(b) elderly and handicapped program, and the section 9 formul
program for urbanized areas of less than 200,000 population, would
be available to the Governor to allocate as the Governor saw fit
among these three programs. Once the Governor determined the
appropriate allocation of funds each year, funds made available
under the three programs would be subject to the statutory

requirements of each particular program.
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~ec. 431, Section 18 - Nonurbanired Area Formula Program -
Pederal Share. Section 431 would emend the section 18 Federal
share requirement. The share would be set at 60 per centum --
consit ent with the other Federal share amendments in the
proposal. Like these other provisions, the intent of the
provision is to fund those projects which demonstrate an increased
level of local financial commitment. Non-capital expenses woul
be eligible under section 18 at the 50 per centum Federal share
level.

Sec. 432, Section 18 - Nonurbanized Area Formula Program -
Eligible Items. As under sections 3 and 9 of the Act, public
highway projects are eligible for funding under section 18 subject
to the same balanced local share approach discussed above in the
section dealing with section 3.

Sec. 433, Section 18 - Nonurbanized Area Pormula Program -
Tranefer of Facllities and Equipment; Deletion of Extraneous
Material. Section 433 would make three additional changes to
section 18. First, it would remove the second sentence from
current subsection (h), the rural transportation assistance
progrea . The provisions contained in this sentence are obviate
by the provisions of new sec¢ ion 26, planning and research.
Second, section 433(b) would authorize the State to transfer
facilities and equipment acquired with section 18 or section 16(b)
funds to any recipient eligible to receive UMT Act funds so long
as the f :ilities and equipment are used in accordance with their

original statutory purposes. This authority would be in addition
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agreement) is used when the primary purpose of the transaction

is to support the activities of the recipient. A contract is used
when the imary purpose of the transaction is to obtain goods «r
services for the government. The fact that the goods or services
acquired nder the contract (e.g., development and implementati n
of a loa: program,) are dispensed directly to the public does r t
change the substance of the transaction and permit use of an
assistance award rather than a contract.

Furt er, a recipient of funds under an assistance award
has fewer constraints 1 an those operating under a contract.

For examp 2, the Federal Acquisition Regulations (FAR) and Fede 2l
appropriations law restrictions on use of fund mechanisms do nc
apply to grantees. The General Accounting Office has stated that
agency appropriations cannot be used under a fund mechanism absent
express statutory authority. To do so would create an
impermissible augmentation of appropriations. Thus, UMTA has been
abk 3 to ¢ | ort local initiatives, such as a minority contractor
loan pro :-am providing for cycling of loan payments and related
interest 1ithin the program as additional venture capital by
awarding grant, but could not do sc on its own initiative under
contract.

The mass transit industry operates primarily in a local
environme t rather than interstate or nationally. There are more
than ample private enterprises available to develop and implement
national : rograms on a contract basis. UMTA is seeking to tap
this private sector resource in pursuit of the national programs

envisioned by this section.
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from the Transit Account for purposes of the administrative
expenses of the agency.

This same procedure is used for the elderly and handicapp !
section 16(b) program, as shown in subsection (b)(3), which wo .d
take not to exceed 1.5 percent of the total of the two funding
sources from the Transit Account for that program.

Next, two other programs also have amounts to be drawn off
the top of the Transit Account, Subsection (b){4) provides
amounts 3 may be deemed necessary for the section 23 program
manageme : oversight program; and subsection (b)(5) provides §$6
million nually for the University Transportation Centers
program.

Aft : allocation of these funds, $160 million would be
authorized for fiscal years 1992 and 1993 for mass transit
substitute projects under the interstate transfer program.

After allocation of these program amounts each year, the
remaining Transit Account funds are to be made available, first,
2.93 percent for the saction 18 rural program (or $89 million,
whichever is larger), with all remaining funds then to be made
avallable under the section 9 formula program for urbanized areas
- as pro ided for in subsection (e).

Sub 2ction {f} provides contract authority for funds from he
Mass Tra 3it Account for the section 3 program in the amount of
$350 million for fiscal years 1992 and 1993, $430 million for
fisce y rs 1994 and 1995, and $450 million for fiscal year 1 36.

Sec. 436, Section 22 - Safety and Substance Abuse.

Section 436 would amend the current safety section of the Act,
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section 22, The Secretary would be authorized to issue
regulatior requiring recipients cof UMTA assistance, as a
condition £ receiving such assistance, to implement mandatory
drug and alcochol testing programs applicable to safety workers.

Curre t section 22, which authorizes the Secretary to
investigate conditions which create a seriocus hazard of death
or injury, and to require a recipient to develop and implement
a corrective action plan to address any such conditions, would
remain unchanged at subsection (a).

Section 436 would then add a new subsection (b) to
section 2 . which would authorize the Secretary to issue
regulatio 1 requiring recipients of section 3, 9, or 18 funds
to establish anti-drug and alcohol programs applicable to
their saf .y employees. The programs could include drug or
alcoheol ti sting, including random testing, of such sensitive
safety employees to assure safety in public mass transit
operation . UMTA attempted in late 1989 to require its grantees
to establ sh sensitive safety worker drug testing programs, but
the Feder ourt of Appeals for the District of Columbia Circu t
held in early 1990 that UMTA lacked statutory authority to impose
such a né ional drug testing program. In response to this
decision, section 330(b) would specifically authorize UMTA to
impose sv h programs for drug and alcohol detection and
preventic .

In ¢ dition, because of the overriding national importance of

this iss , this section would provide that any such UMTA drug or
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alcohol test ng regulation would preempt any State or local la to
the contrary.

Finally, appropriate terms have been statutorily defined,
such as "random testing."”

The drug and alcohol tenting requirements would be
implemented by means of a self-certification by the recipient.
Any failure to implement this program in accordance with UMTA
requlations would result in the suspension of Federal assistance
until the programs were implemented properly.

Sec. 437, Section 23 - Program Management Oversight.
Section 437 would amend section 23(a) of the Act, which provid
funds for UMTA’s project management oversight program. Under this
program, up to 1/2 of 1 percent of the funds made available ea 1
year for sections 3, 9, and 18 of the UMT Act, the interstate-
transfer program (23 U.S.C. §103(e)(4)), and the funding sourc
for the Washington, D.C. Metrorail system (the National Capital
Transportation Act) are available to UMTA to hire construction
managers to provide oversight of major capital projects funded
by UMTA. UMTA uses this project management oversight function
typically on new rail starts or related large-scale constructi: |
projects where it has provided invaluable assistance to UMTA a |
those constructing the projects. Moreover, a provision in the
Departme : of Transportation’s FY 1990 appropriations act amen :d
the UMT Act to expand this authority to include safety,
procurem t, and financial audits of UMTA grantees.

Bec se the program has been so successful, and because the

program s been expanded by Congress, the bill would increase the
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available for section 26, one third would be available for the
national program. The Secretary would be authorized to use those
funds for grants or contracts in accordance with sections 6, 8,
10, 11, © (h) or 20 of the Act.

Section 26(a)(2) would allow the Secretary to charge and
retain and then use for the purposes of section 26(a)(l) tuition,
fees, or other amounts reallized by the various conferences,
seminars, training seminars, or other projects authorized under
section 26. The Secretary also would be given authority to
determine what constitutes a necessary expense to conduct
activities under this subsection.

Section 26(a){3) would provide the Secretary with up to
25 percent of the section 26 1 nding for special initiatives,

In connection with these initiatives the Secretary could waive
any requirement the Secretary deems appropriate in order to
facilitate special projects.

Section 26(a)(4) would authorize the Secretary to undertake
a program of transit technology development in coordination with
affected entities. The Secretary would establish an Industry
Technical Panel composed of representatives of transportation
operators and suppliers, but with a majority of representatives
from the suppliers. The Panel would asslist the Secretary in the
identification of technology development areas and in developing
guidelines for project development. The Secretary would also
develop ¢ idelines on cost sharing principles for technology

developme t projects.
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Section 26(c) providea for a number of adjustments in the
amounts provided under Section 26 to hold current programs
harmless. Section 26 (c¢)(1l) addresses the situation in which he
amount metropelitan planning organizations (MPO’s) would receis
through the States is smaller than the amount they now get
directly under Section B. In such a case, funds would be moved
from the section 26(a) National Program to section 26(b) State
and Local Program for allocation to the States. Section 26(c)(2)
addresses the situation in which the formula for allocation of
the State and Local Program funds to the States does not provide
enough funds to certain States to ensure that MPO’s in those
States get as much as they did in FY 1991. In these cases, the
amounts allocated to the States would be adjusted to ensure the
the MPO’s in these States get at least as much as in FY 1991.
Finally, section 26(c)(3) addresses the situation in which a St :e
would not have as much remaining for State Programs, including he
Rural Transit Assistant Program (RTAP) as it does now, but where
the amount for MPO’s in that State would be in excess of the
amounts now granted directly to the MPO’s in that State. 1In su h
a case, the State could use more of its total allocation than t
25 percent provided for under sect on 26(b){2)(B)(1l) for State
programs, including RTAP, so long as MPO’s continue to get at
least as uch as they got in FY 1991.

Sec. 439, Technical Accounting Provision. Section 4395
would make a technical amendment to correct certain administrat ve

difficul ies esgulting from current accounting and Department c
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Treasury :actices. For example, certain section 18 funds are
administe 2d under three separate Treasury accounts.

Accc 1lingly, this provision simply would allow any funds
appropria ed before October 1, 1983, that remain available for
expendity = after October 1, 1991, to be accounted for under o
account i r that particular section of the Act. In short, old
unobligat¢ . appropriations would be merged into the current
approprieé ion for the particular activity. This provision would

not affec in any way the availability of the funds involved.
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